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“Witnesses” as Benthem said: are the eyes and
ears of justice. Hence, the importance and
primacy of the quality of trial process. If the
witness himself is incap- acitated from acting as
eyes and ears of justice, the trial gets putrefied
and paralysed, and it no longer can constitute a
fair trial. The incapacitation may be due to

several factors like the witness being nor a
position for reasons beyond control to speak the

truth in the Court or due to negligence or

ignorance or some corrupt collusion. Time has
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become ripe to act on account of numerous
experience faced by Courts on account of frequent
turning of witnesses as hostile, either due to
threats coercion, lures and monetary
considerations at the instance of those in power,
their henchmen and hirelings, political clouts and
patronage and innumerable other corrupt practices
ingenuously adopted to smoother and stifle truth
and realities coming out to surface rendering truth
and justice, to become ultimate casualties.
Broader public and societal interests require
that the victims of the crime who are not
ordinarily parties to prosecution and the
interests of State represented by their
prosecuting agencies do not suffer even in slow
process but irreversibly and irretrievably,
which if allowed would undermine and destroy
public confidence in the administration of
justice, which may ultimately pave way for
anarchy, oppression and injustice resulting in
complete breakdown and collapse of the edifice
of rule of law, enshrined and jealously guarded
and protected by the Constitution. There comes
the need for protecting the witness. Time has
come when serious and undiluted thoughts are to
be bestowed for protecting witnesses so that
ultimate truth is presented before the Court and
justice triumphs and that the trial is not reduced to

mockery. cl&Buie AL YSIELWL ULl 1R L.y Bn
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sid uiend s34 © 5§ Legislative measures to
emphasise prohibition against tampering
with witness, victim or informant have become

the imminent and inevitable need of the day.
Conducts which illegitimately affect the
presentation of evidence in proceedings before
the Courts have to be seriously and sternly
dealt with. There should not be any undue
anxiety to only protect the interest of the
accused. That would be unfair as noted above to
the needs of the society. On the contrary, the
efforts should be ensure fair trial where the
accused and the prosecution both get a fair deal.
Public interest in the proper administration of
justice must be given as much importance if not
more, as the interests of the individual accused. In
this courts have a vital role to play -l ... youi
wUIGIRd 534 89 §
The court has to see whether the apprehension is
reasonable or not. The state of mind of the person
who entertains apprehension, no doubt is a
relevant factor but not the only determinative or
concluding factor. But the Court must be fully
satisfied about the existence of such conditions
which would render inevitably impossible the
holding of a fair and impartial trial,
uninfluenced by extraneous considerations that

may ultimately undermine the confidence of
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reasonable and right thinking citizen, in the
justice delivery system.

The Honorable Supreme Court in it’s own order
dated April 12, 2004 (2004 SOL Case No. 295
Zahira Habibulla Shaikh and others v/s State of
Gujarat and others) has given clearcut guidelines
on what a criminal trial should be especially when
it comes to mass violence when a single
community is made a target of attack.

In this historic verdict that provides a background
to the ongoing trials afoot in the state the apex
court has observed that

“A criminal trial is a judicial examination of the issues in
the case and its purpose is to arrive at a judgment on an
issue as a fact or relevant facts which may lead to the
discovery of the fact issue and obtain proof of such facts
at which the prosecution and the accused have arrived by
their pleadings; the controlling question being the guilt or
innocence of the accused. Since the object is to mete out
justice and to convict the guilty and protect the innocent,
the trial should be a search for the truth and not a bout
over technicalities, and must be conducted under such
rules as will protect the innocent, and punish the guilty.
The proof of charge which has to be beyond reasonable
doubt must depend upon judicial evaluation of the
totality of the evidence, oral and not by an isolated
scrutiny.” Further the apex court had observed that

“ Failure to accord fair hearing either to the accused or

the prosecution violates even minimum standards of due
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process of law. It is inherent in the concept of due
process of law, that condemnation should be rendered
only after the trial in which the hearing is a real one, not
sham or a mere farce and pretence. Since the fair hearing
requires an opportunity to preserve the process, it may be
vitiated and violated by an overhasty stage-managed,
tailored and partisan trial.

I” The fair trial for a criminal offence consists not only
in technical observance of the frame and forms of law,
but also in recognition and just application of its
principles in substance, to find out the truth and prevent
miscarriage of justice. “If one even cursorily glances
through the records of the case, one gets a feeling that the
justice delivery system was being taken for a ride and
literally allowed to be abused, misused and mutilated by
subterfuge. The investigation appears to be perfunctory
and anything but impartial without any definite object of
finding out the truth and bringing to book those who
were responsible for the crime. The public prosecutor
appears to have acted more as a defence counsel than one
whose duty was to present the truth before the Court. The
Court in turn appeared to be a silent spectator, mute to
the manipulations and preferred to be indifferent to
sacrilege being committed to justice. The role of the State
Government also leaves much to be desired. One gets a
feeling that there was really no seriousness in the State’s
approach in assailing the Trial Court’s judgment. This is
clearly indicated by the fact that the first memorandum of

appeal filed was an apology for the grounds. A second
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amendment was done, that too after this Court expressed
its unhappiness over the perfunctory manner in which the
appeal was presented and challenge made. That also was
not the end of the matter. There was a subsequent petition
for amendment. All this sadly reflects on the quality of
determination exhibited by the State and the nature of
seriousness shown to pursue the appeal. Criminal trials
should not be reduced to be the mock trials or shadow
boxing of fixed trials. Judicial Criminal Administration
System must be kept clean and beyond the reach of
whimsical political wills or agendas and properly
insulated from discriminatory standards or yardsticks of

the type prohibited by the mandate of the Constitution.

“Another aspect which throws considerable doubt
about the bonafides of the State Government and
its true colours is the veiled threat of legal action
for changed statements and credibility of Zahira
as a witness. It sounds more like a stand of the
defence and not that of the prosecutor. Reading of
the statements in this regard gives an impression
as if in the eyes of the State Zahira is the accused
who should be in the dock and not the persons
who are made accused in the case. The State
Government had filed application for acceptance
of additional evidence primarily on the ground of
what was stated in Zahira’s affidavit to highlight
the situation when her evidence and those of
others were tendered before the trial court. It is,
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therefore, not only unusual but also reveals the
total lack of seriousness and creation of a facade
in casting doubts about her credibility and indirect
threat to stick to her statement before the trial
court. The State Government’s sympathies more
for the accused than the victims become crystal
clear when one looks at the State’s stand that the
ramifications of the transfer are serious insofar as
“the accused” are concerned. The Statement is
made by an officer of the State on affidavit based
on his knowledge, and are purportedly based on
records of the case. One wonders how he could
know it and how the records of the case reveal
that the counsel for Zahira made “cursory oral
submissions at the end of the submissions”
regarding transfer or that the consequential
questions was “not permitted to be argued”, which
again is false, as noted above. We express our
strong displeasure to such exhibition of
recklessness and lack of rectitude shown in filing
the application with such false and make believe
statements in abundance.”

Further the apex court went even further in its
order on the state government’s attempt at
revision was that even after suffering a body blow
from the Hon Supreme Court, the attitude of the
state of Gujarat appears to be reluctant to face the
truth and assist the due process of law. Under
these circumstances, we seriously apprehend that
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similar callousness and deceitfulness will be
shown the victims and affected parties if the
public prosecutor is appointed by that very same
state. State complicity during the carnage and
even subsequent to the carnage is of such an
extent that victims do not feel it safe to fearlessly
depose in courts.

There have been several National as well as
International Fact Finding Committee Reports
conducted by highly placed individuals and
organizations including retired judges of the
Supreme Court who have talked about direct state
complicity in the carnage and the discriminatory
role of the police, investigative agencies,
bureaucracy and civil society. Though communal
riots have taken place even in the past the same
have never been accompanied to the degree it
happened in Gujarat by the participation by the
police and bureaucracy, involvement of political
personnel, large scale mobilization of armed
people and ineffectiveness of the judiciary. The
most shocking has been the whole scale
participation of the civil society and the fact that
even about 16 months after the carnage till date an
atmosphere of terror continues. Even the NHRC,
has come to the conclusion that the atmosphere in
Gujarat is not congenial for fair trials concerning
the carnage cases to be conducted.
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“It is submitted that the 2nd Respondent
being the Chief Minister of Tamil Nadu, the cases
pending against her have to be entrusted to an
independent agency. | submit that the police
officers who are under the control of the State
Government cannot be expected to prosecute the
cases against the 2nd Respondent and others from
punishment. Similarly the law officers appointed
by the State Government also cannot be in charge
of the cases pending against the 2nd Respondent
and others.

“ It is submitted that justice must not only
by done but must be seen to be done. Free and fair
trial being the foundation of criminal

jurisprudence. There is prevalent apprehension in
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the mind of the public at large that the trial is
neither free nor fair with the present prosecutor
appointed by the State Government conducting
the trial in a manner where frequently the
prosecution witnesses turn hostile especially
during cross examination. Recalling most of the
witnesses for the purpose of cross examination
after the appointment of the Prosecutor chosen by
the 2nd Respondent Government and after a lapse
of several months itself creates a strong likelihood
of official bias in the conduct of prosecution when
the Chief Minister of the state is the first
accused.”

“As revealed from the aforesaid recited
facts, great prejudice appear to have been caused
to the prosecution which could culminate in grave
miscarriage of justice. The witnesses who had
been examined and cross-examined earlier should
on such a flimsy ground never have been recalled
for cross-examination. The fact that it is done
after the second respondent assumed the power as
the Chief Minister of the State and the public
prosecutor appointed by her government did not
oppose and or give consent to application for
recall of witnesses is indicative of how judicial
process is being subverted. The public prosecutor
not resorting to Section 154 of the Indian
Evidence Act nor making any application to take
action in perjury taken against the witnesses also
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indicate that trial is not proceeding fairly. It was
the duty of the public prosecutor to have first
strenuously opposed any application for recall and
in any event to have confronted witnesses with
their statements recorded under Section 161 of
Cr.P.C. and their examination-in-chief. No
attempt has been made to elicit or find out
whether witnesses were resiling because they are
now under pressure to do so. It does appear that
the new public prosecutor is hand in glove with
the accused thereby creating a reasonable
apprehension of likelihood of failure of justice in
the minds of the public at large. There is strong
indication that the process of justice is being
subverted.

“ Free and fair trial in sine qua non of
Article 21 of the Constitution. It is trite law that
justice should not only be done but it should be
seen to have been done. If the criminal trial is not
free and fair and not free from bias, judicial
fairness and the criminal justice system would be
at stake shaking the confidence of the public in
the system and woe would be the rule of law. It is
important to note that in such a case the question
IS not whether the petitioner is actually biases but
the question is not whether the petitioner is
actually biased but the question is whether the
circumstances are such taht there is a reasonable
apprehension in the mind of the petitioner. In the
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present case, the circumstances as recited above
are such as to create reasonable apprehension in
the minds of the public at large in general and the
petitioner in particular that there 1is every
likelihood of failure of justice.
2§.208. 202, 129 (RL.51.)7U W, 13941 s1dd
9 5

“Ends of justice are not satisfied only when
the accused in a criminal case is acquitted. The
Community acting through the State and the
Police Prosecutor is also entitled to justice. The
cause of the community deserves equal treatment
in the hands of the Court in discharge of its
judicial function.”
1ecee () dARALaR, w.rl, g9c-l y H~eHl
UL.wl. €C€ UR Il .51, 2 Alo1Rd 53489 5 ¢

“A case is transferred is there is a reasonable
apprehension on the part of a party to a case that
justice will not done. A petitioner is not required
to demonstrate that justice will inevitably fail. He
Is entitled to a transfer if he shows circumstances
from which it can be inferred that the entertains an
apprehension and that it is reasonable in the
circumstances alleged. It is one of the principles
of the administration of justice that justice should
not only be done but it should be seen to be done.
However, a mere allegation that there is
apprehension that justice will not be done in a
given case does not suffice. The Court has further
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to see whether the apprehension is reasonable or
not. To judge of the reasonableness of the
apprehensions the State of the mind of the person
who entertains the apprehensions is no doubt
relevant but that is not all. The apprehension must
not only be entertained but must appear to the
Court to be a reasonable apprehension.”
1ot (%) Rl w.-d. 1891 wyHreHl UL
LR HE AL sl o dg wieRd 53489 5
“Assurance of a fair trial is the first
imperative of the dispensation of justice and the
central criterion for the court to consider when a
motion for transfer is made is not the
hypersensitivity or relative convenience of a party
or easy availability of legal services or like mini-
grievances. Something more substantial, more
compelling, more imperiling, from the point of
point of view of public justice and its attendant
environment, is necessity if the Court is to
exercise its power of transfer. This is the cardinal
principle although the circumstances may be
myriad and vary from case to case. We have to
test the petitioner’s grounds on this touchstone
bearing in mind the rule that normally the
complainant has the right to choose any court
having jurisdiction and the accused cannot dictate
where the case against him should be tried. Even
so, the process of justice should not harass the
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parties and from the angle the court may weight
the circumstances.
(€) 2000 (&) a2l w-. 0¥ FFU-2ul U
[ QUL AULLIRD 54 § ¢
“The purpose of the criminal trial is to
dispense fair and impartial justice uninfluenced by
extraneous considerations. When it is shown that
public confidence in the fairness of a trial would
be seriously undermined, any party can seek the
transfer of a case within the State under Section
407 and anywhere in the country under Section
406 Cr.P.C. The apprehension of not getting a fair
and impartial inquiry or trial is required to be
reasonable and not imaginary, based upon
conjectures and surmises. If it appears that the
dispensation of criminal justice is not possible
impartially and objectively and without any bias,
before any court or even at any place, the
appropriate court may, transfer the case to another
court where it feels that holding of fair and proper
trial is conducive. No universal or hard and fast
rules can be prescribed for deciding a transfer
petition which has always to be decided on the
basis of the facts of each case. Convenience of the
parties including the witnesses to be produced at
the trial is also a relevant consideration for
deciding the transfer petition. The convenience of
the parties does not necessarily mean the
convenience of the petitioners alone who
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approached the court on misconceived notions of
apprehension. Convenience for the purposes of
transfer means the convenience of the
prosecution, other accused, the witnesses and the

larger interest of the society.”

003 AA.ul.Ad. 9¥u 5.ueunde (. 4 yM.
§1s widlAn-u gHeHl UL A 3 .Sl
sAAA 9 §

“ 22. On examination the facts of this case,
as adumbrated above, on the touchstone of the
decisions of this Court, as referred to above, the
petitioner has made out a case that the public
confidence in the fairness of trial is being
seriously undermind. As revealed from the
aforesaid recited facts, great prejudice appear to
have been caused to the prosecution which could
culminate in grave miscarriage of justice. The
witnesses who had been examined and cross-
examined earlier should on such a flimsy ground
never have been recalled for cross-examination.
The fact that it is done after the second respondent
assumed the power as the Chief Minister of the
State and the public prosecutor appointed by her
government did not oppose and or give consent to
application for recall of witnesses is indicative of
how judicial process is being subverted. The
public prosecutor not resorting to Section 154 of
the Indian Evidence Act nor making any
application to take action in perjury taken against
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the witnesses also indicate that trial is not
proceeding fairly. It was the duty of the public
prosecutor to have first strenuously opposed any
application for recall and in any event to have
confronted witnesses with their statements
recorded under Section 161 of Cr.P.C. and their
examination-in-chief. No attempt has been made
to elicit or find out whether witnesses were
resiling because they are now under pressure to do
so. It does appear that the new public prosecutor
Is hand in glove with the accused thereby creating
a reasonable apprehension of likelihood of failure
of justice in the minds of the public at large. There
Is strong indication that the process of justice is
being subverted.

23. Free and fair trial in sine qua non of
Article 21 of the Constitution. It is trite law that
justice should not only be done but it should be
seen to have been done. If the criminal trial is not
free and fair and not free from bias, judicial
fairness and the criminal justice system would be
at stake shaking the confidence of the public in
the system and woe would be the rule of law. It is
important to note that in such a case the question
IS not whether the petitioner is actually biases but
the question is not whether the petitioner is
actually biased but the question is whether the
circumstances are such taht there is a reasonable
apprehension in the mind of the petitioner. In the
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present case, the circumstances as recited above
are such as to create reasonable apprehension in
the minds of the public at large in general and the
petitioner in particular that there 1is every
likelihood of failure of justice.”
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